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ACCORD AND SATISFACTION. 
1. If an obligor pays a less sum than is due, either before the day speci- 
fied or at another place than is limited by the condition, and the obli- 
gee receive it, this is a good satisfaction. Smith v. Brown, 580. 


2. Accord and satisfaction made before a breach of covenant cannot be 
pleaded in bar of an action on the covenant; but when any damage 
has accrued under the deed the accord may be pleaded in discharge 
of such damage. Ibid. 


ACTION ON THE CASE. 
When a slave is hired, and is killed during the period for which he was 
hired, case for damages against the person killing is the proper 
remedy for the owner. Hilliard v. Dortch, 246. 


AGENT. 

Where a writ was issued in the name of A. as plaintiff, and at the time 
of the issuing of it A. indorsed thereon that the suit was brought to 
the use of B., it was Held, that A. thereby made B. his agent to re- 
ceive and collect the amount of the debt sued for, and gave notice of 
such agency to the world, and that consequently A. was bound by the 
act of his agent within the authority given him; that the authority 


here was to receive to his own use, and not as a mere collector, and, 
therefore, that B. might receive anything which he thought proper 
in the discharge of the debt. Clark v. Shields, 461. 


AMENDMENT. 
The omission in the writ of the name of a party plaintiff may be amended 
on seasonable application to the court below; but the Supreme Court 
has no power to amend in such case. Wilcox v. Hawkins, 84. 


APPEAL. 
1. An appeal to the Supreme Court from an interlccutory judgment will 
be dismissed. Medford v. Harrell, 41; Latham v. Bowen, 418. 


2. An act done by the Superior Court in the exercise of legal discretion is 
not the subject of appeal to the Supreme Court. S&S. v. Lamon, 175. 


ASSUMPSIT. 
Assumpsit will not lie on a judgment rendered by a justice of the peace. 
Bain v. Hunt, 572. 


ATTORNEY. 
1. A county attorney is not entitled to have a fee taxed for his benefit on 
a scire facias issued to a guardian under the act of 1820. Randolph v. 
Johnson, 238. 
2. Foreigners not naturalized cannot be licensed as attorneys in North 
Carolina. Ez Parte Thompson, 355. 
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ATTORNEY—Continued. 

3. An attorney at law is not entitled to a commission of 5 per cent on the 
amount of a bond placed in his hands for collection when the money 
is paid into the clerk’s office and the plaintiff applies in person for it. 
Leach v. Strange, 601. 


AUCTIONEER. 

When an act of Assembly gives to an auctioneer an exclusive right of 
selling goods at auction, except in particular cases, the law, inde- 
pendent of any contract between the parties, imposes on the auc- 
tioneer as an official duty that he shall pay over to his employer the 
proceeds of the sale; and, therefore, it was Held, that the auctioneer 
and his securities were liable on the auctioneer’s official bond, when 
he had failed to pay over to his employer, for a breach of that part 
of the condition which bound the auctioneer to do and permit all and 
whatsoever the law required. Comrs. v. Holloway, 234. 


BAIL, Vide Record, 4; Sheriff, 7; Honest Debtors, 1. 


BANK NOTES. 

1. For many purposes bank notes are to be considered as money. They 
are so considered in an action for money had and received, where the 
plaintiff has received a counterfeit bank note in exchange for genuine 
bank notes. Anderson v. Hawkins, 568. 

2. A payment in a counterfeit bank note is a nullity, and plaintiff may 
recover back the amount. J/bid. 

3. An indorsement on a bank note, of itself, signifies nothing in the way 
of contract. Jbid. 


Vide Sheriff, 11; Indictment, 9. 


BASTARDY. 

1. Under the act of 1741, ch. 30, a man may be charged with the main- 
tenance of a bastard child begotten on the body of a married woman, 
upon proof of the nonaccess of her husband. The wife is not a com- 
petent withness to prove nonaccess; she may, however, from neces- 
sity, be examined to prove her criminal intercourse with another. 


8S. v. Pettaway, 623. 


2. If by reason of imbecility, or on any personal account, or by reason of 
absence from the place where the wife was, the husband cannot be 
the father of his wife’s child, it shall be adjudged a bastard. Ibid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Days of grace are not to be allowed as between the original parties to 
a single bill, notwithstanding such paper is made negotiable by stat- 
ute. Jarvis v. McMain, 10. 

2. The rule that notice to a distant indorser should be sent to the post- 
office nearest to his residence was founded on the presumption that 
the information would most speedily be given in such way. But 
the rule is subject to modification; and the inquiry is, Was the notice 
directed to that postoffice which was most likely to impart to the 
indorser the earliest intelligence, though it may not be the nearest? 
If it was, it is sufficient. Bank v. Lane, 453. 
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BILLS OF EXCHANGE—Continued. 


3. The payment of negotiable instruments should not be dependent on a 
contingency. Goodloe v. Taylor, 458. 


4. Where a note was drawn as follows: “Against the 25th of December, 
1819, or when the house John Mayfield has undertaken to build for 
me is completed, I promise to pay,” etc. It was Held, that the par- 
ties by inserting a specific date of payment had made it payable at 
all events, whether the house was completed or not, and that conse- 
quently the note was negotiable. Ibid. 


5. A sealed note is not entitled to days of grace as between indorsee and 
indorser. Fields v. Mallett, 465. 


- 6. When the maker of such a note was a physician, having a shop and a 
dwelling-house in different parts of the town, and when the note 
became due the indorser informed the holder that the maker was 50 
miles out of town, and would pay on his return; it was Held, that 
under such circumstances an application at the shop was all that the 
law required, and that an application at the dwelling-house of the 
maker was unnecessary. Ibid. 


BOUNDARY. 


1. A line calls for “171 poles to Roanoke River.” The call to the river 
terminates when fhe line reaches the margin or bank of the river, 
without regard to distance, and the intersection of the line with the 
river is the point from which the next line commences. Haughton 
v. Rascoe, 21. 


2. Lines and courses are described: “North 12 east 530 poles, then along 
the thoroughfare,” etc. The line north 12 east shall run to the 
thoroughfare, without regard to course and distance. Ibid. 


3. In questions of boundary, marked lines of trees are more certain than 
course and distance, and, therefore, shall control them. Accordingly, 
when there has been a long and continued possession up to lines vari- 
ant from those called for in the grant, and it appears that such lines 
were recognized as the true lines of the grant by several adjoining 
patents, these are facts which point to something controlling the 
courses and distances of the grant, and should, therefore, be submit- 
ted to the jury to draw from them such inferences as they may think 
proper; for boundary is matter of fact. McNeill v. Massey, 91. 


BRIDGE. 
One who builds a private bridge over a private way for his own emolu- 
ment or convenience is not indictable should the bridge get out of 
repair, notwithstanding it may be generally used by the public. S. v. 
Seawell, 193. 


CASE. Vide Action on the Case. 


CERTIORARI. 

When the condition of a bond given upon obtaining a certiorari was that 
the obligor should make his personal appearance and abide by and 
stand to the judgment of the court, it was Held, that these words 
were equivalent to the words perform the judgment of the court, and 
imposed on the obligor the payment of the sum recovered against 
him. Molton v. Hooks, 342. 
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CHEAT. 

The act of 1811, concerning the use of false tokens or pretenses, requires 
that the cheat should be accomplished by means of some token or false 
contrivance calculated to impose on the credulity of ordinary men. 
A mere lie was not in the-contemplation of the Legislature. 8. v. 
Simpson, 620. 


CHOSE IN ACTION. 

When A. turned cattle into the woods, and B., thinking one of them his, 
took possession of it, after which A., ignorant of B.’s possession, sold 
it to C., who was also ignorant of it, it was Held, that C. might in 
his own name sue B.; the possession which he had at the time of the 
sale could not be deemed adverse. Morgan v. Bradley, 559. 


COLOR OF TITLE. 

Color of title may be defined to be a writing upon its face professing to 
pass title, but which does not do it, either from a want of title in the 
person making it or the defective mode of conveyance which is used; 
and it would seem that it must not be so obviously defective that no 
man of ordinary capacity could be misled by it. Tate v. Southard, 119. 


CONSIDERATION. 


The consideration which is necessary to support a promise on which an 
action may be brought must yield a benefit to the party promising, or 
be attended with trouble or prejudice to the other party. Where, 
therefore, one, by advice honestly given, induces another to purchase 
a tract of land, and, the purchase being an unfortunate one, the party 
advising declares that, as he was the cause of the purchase, he will 
forgive the purchaser a debt due from him, such declaration or prom- 
ise creates no moral or legal obligation. Johnson v. Johnson, 556. 


CONSTABLE. 

When a constable, having an execution in his hands, receives the money 
of the defendant therein, it is an official act, and not paying it over 
to the plaintiff is a breach within the penalty of his bond. Governor 
v. Bailey, 463. 


CONSTITUTION. 
1. The acts enlarging the jurisdiction of justices of the peace do not 
violate the fourth Article of the Bill of Rights. Smith v. Campbell, 
590. 


CORPORATION. 

1. Where an act of the Legislature, incorporating a navigation company, 
authorizes but does not require the company to strike off the names 
of subscribers delinquent by the nonpayment of their installments, 
and to sell their shares, this mode of proceeding is usually given as a 
cumulative remedy to facilitate the operations of the company, and 
does not preclude it from bringing suit for the installment due. 
Navigation Company v. Neal, 520. 


2. Whenever it appears that a charter has been granted to certain indi- 
viduals to act as a corporation, who are in the actual possession and 
enjoyment of the corporate rights granted, they shall be considered 
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CORPORATION—Continued. 


rightfully in such possession and enjoyment against wrongdoers and 
all others who have treated or acted with them in their corporate 
character; and even if it be shown that the charter was granted on a 
precedent condition, and persons are found in the quiet possession 
and enjoyment of the corporate rights as against all but the sov- 
ereign, the precedent condition shall be taken as performed. Ibid. 


3. When by the charter commissioners are directed to ascertain the per- 
formance of a condition precedent to incorporation, and they declare 
it to have been performed, though such declaration be not true, yet 
shall it be deemed true until the sovereign complains. The usurpa- 
tion, if there be one, is upon his rights, and his acquiescence is evi- 
dence that all things have been rightfully performed. Ibid. 


COSTS. Vide Execution, 1. 
COUNTERFEITING. Vide Indictment, 6. 
COUNTY ATTORNEY. Vide Attorney, 1. 


DAMAGES. 


In suit on a sheriff's voluntary bond a suggestion of damages should be 
made under the statute of Will. 3, but if not made, it is no good 
ground of objection after verdict. Governor v. Witherspoon, 42. 


DAYS OF GRACE. Vide Bills of Exchange and Promissory Notes, 1. 


DECEIT. 


1. In an action for deceit in the sale of an unsound negro, the declaration 
stated a false affirmation to have been the means by which the plain- 
tiff was induced to make the bargain; and the making of such affirma- 
tion with a knowledge of its untruth constituted the gravamen, Held, 
that the action was conceived in case, on tort, and the declaration was 
held good. Inge v. Bond, 101. 


2. When the purchaser of a slave has, at the time of his purchase, as full 
knowledge of a defect in the slave as the seller has, no matter how he 
obtained his knowledge, he cannot afterwards recover for such defect. 
Brittain v. Israel, 222. 


DECLARATION. 


The want of a declaration, when it appears on the record sent up to the 
Supreme Court, is an error which the (Court cannot overlook, nor can 
it be amended or remedied but by consent. Williamson v. Rainey, 9. 


DECREE. Vide Equity. 6. 


DEED. 

When A. conveyed a slave to B., and on the same day B, by writing de- 
clared that he “put the said slave into the possession of A., and did 
give and grant the services of the said slave to A. during her natural 
life, free from any charge or claim for such services during her natu- 
ral life,” it was Held, that they did not operate to convey the title to 
the negro to A., but parted with the possession only without compen- 
sation for his services. Smith v. Hargrave, 560. 
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DEPOSITION. Vide Evidence, 8. 


DESCENT. 

The act of 1801, permitting the nearest descendant or relation not an 
alien to inherit where there are nearer relations who are aliens, is 
not repealed by the act of 1808, providing a general system of de- 
scents; because the act of 1808 provides a system of descents so far 
only as regards the question of consanguinity, and, therefore, leaves 
untouched the law of alienage. Rutherford v. Wolfe, 272. 


DEVISE. 
1. “I give and bequeath all that I possess, indoors and outdoors”: Held, 
that these words in a will pass real estate. Tolar v. Tolar, 74. 


2. “It is my will, and I do allow, that all the remaining part of my estate, 
both real and personal, be equally divided among the heirs of my 
brother, John Ford, the heirs of my sister, Nanny Stowe, the heirs of 
my sister, Sally Ward, deceased, and nephew Levi Ward.” The testa- 
tor in a former clause had taken notice that his brother, John Ford, 
was alive. Levi Ward was one of the children of Sally. Held, that 
the word heirs was used in the sense of children, and as a designation 
of the persons the division must be per capita. Stowe v. Ward, 604. 


3. The testator’s affection for and preference of Levi cannot be shown by 
parol evidence; but the will furnishing evidence that he was a favor- 
ite nephew and an object of peculiar bounty, the devise to him by 
name shall not be considered a repetition of the first, as one of Sally 
Ward’s children; he shall have an additional share. IJbid. 


DISTRIBUTION. 
Legacies given by testator’s will cannot be brought into account in the 
distribution of personalty as to which he died intestate. Wilson v. 


Hightower, 76. 


DOWER. 

1. A levy on land was made before the death of the owner; dower was 
afterwards allotted to the widow in the land, and afterwards the 
sheriff conveyed to the purchaser at his sale. Held, that the widow 
could not have dower, because the sale related back to the levy of 
teste of the writ. Hodges v. McCabe, 78. 


2. A. conveyed by deed of trust his real estate to trustees to satisfy cred- 
itors, and, continuing in possession, died; but his widow is not enti- 
tled to dower therein. Taylor v. Parsley, 125. 


EJECTMENT. 

1. The general rule of ejectment is that defendant must be proved to be 
in actual possession, notwithstanding the consent rule; but if a de- 
fendant, in a conversation before suit is brought, admits himself to 
be in possession, and enters himself a defendant with a view of trying 
the title, upon proof of such admission the action, so far as proof of 
defendant’s possession is necessary, is maintainable. Mordecai v. 
Oliver, 479. 

2. An action of ejectment was brought against the ancestor, pending 
which he died, and his infant heirs were made parties by scire facias 
to their guardian, who, in their names, came forward and defended 
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EJECTMENT—Continued. 


the suit for the infants, and for their benefit took possession of and re- 
ceived the rents and profits during the pendency of the suit. After a 
recovery by plaintiff in the ejectment he brought an action for mesne 

profits against the infants, who had never had any possession except 
that of their guardian before mentioned. Held, that plaintiff might 
sustain the action against them. Molton v. Mumford, 483. 


3. An action of trespass for mesne profits may be brought against an 
administrator to recover profits received by the intestate in his life- 
time. Molton v. Mumford, 490. 


4. Laws 1789, ch. 312, “for the more easy redemption of mortgages,” ap- 
| plies in those actions of ejectment only where the parties stand in 
their original simple state of mortgagor and mortgagee. Devereuz: 

v. Marsoratti, 338. 


EQUITY. 
1. On a bill filed to correct mistakes in a deed the court will refuse its 
aid, though the mistakes should be obvious, if the deed was obtained 
under oppressive circumstances. Grantham v. Bizzel, 196. 


2. As to the money paid for the land, the bill, in this case, did not offer a 
reconveyance and pray to have it refunded, and the court therefore 
held that it could give no relief as to the purchase money. /bid. 


3. A bill charged that a husband, before marriage, made to his wifé a 
; bond, payable after his death, for £30,000, for the purpose of defraud- 
ing creditors, and that the administrator, by contrivance with the 
widow, was about to confess a judgment thereon before the creditors 
could sue at law, and prayed an injunction and general relief. The 
answer admitted the existence of the bond for £30,000 as charged; 
that suit was brought thereon against the administrator, and denied 
all design to defraud creditors, and the court sustained the injunc- 
tion until the hearing. Holliday v. Porter, 198. 


4. The court, on a bill filed for that purpose, will protect the rights of 
those who are entitled to slaves after the determination of a life 
estate, by compelling the owner for life, or those claiming under him, 
to give bond to abide by and perform the final decree which may be 
made in the cause. Coleman v. Coleman, 200; Wade v. Parks, 202. 


- 5. If an obligation and a mortgage be given to secure the payment of 
i- money on a bill to foreclose, alleging the loss of the obligation and 
offering an indemnity, it seems that the loss of the bond must be 
proved; otherwise, the court will not compel the mortgagor to accept 
a counter security. Burgwin v. Richardson, 203. 


° 6. When, on a bill filed to settle partnership account, the matters in dis- 
a pute were referred to arbitrators, who made a report that defendant 
| was in debt to complainants, provided defendant was not liable to 
> pay the amount claimed in an attachment against him for a debt due 

from the firm, and the court, on complainant’s motion, decreed in the 





a= vw FY 


” alternative, pursuing the language of the report of the referees, it was 

Held, that the decree was as final as the court intended to make it, 
4 the parties being referred to the decision of another court for its 
Ls final consummation, and that a bill of review would lie to reverse the 
d decree. McGowan v. Collins, 420. 
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EQUITY—Continued. 
7. A court of equity can afford no relief on a contract or agreement which 


is uncertain. By this is meant, however, uncertain in its terms; for 
when an agreement to do a thing, either in itself or by reference to 
any other rule, furnishes the means of ascertaining the thing, or if 
the thing be not now certain, or capable of certainty, yet if a rule be 
given by which it may hereafter be rendered certain, equity will 
interfere. Prater v. Miller, 628. 


8. Equity is not obliged to decree a specific performance wherever dam- 


ages might be recovered at law, but will judge from all the circum- 
stances whether the agreement is such as ought, in justice to both 
parties, to be carried into effect. Where, therefore, an agreement is 
made between A. and B. for the purchase of a large tract of land, a 
title to be made when B., the purchaser, pays for it, and B. goes into 
possession and continues for ten or twelve years, and in all that time 
pays but a very insignificant part of the purchase money, equity will 
not compel A. to convey to B. a portion of the land equal in value to 
the money paid by him, especially when laying off this portion of the 
land must materially impair the value of the residue of the tract. 
B., the purchaser, is entitled in equity to have the money which he 
has paid refunded, and is not chargeable with the rents and profits 
while in possession; because, by the agreement, he was to take pos- 
session and plant and build; but he is justly chargeable with interest 
on the purchase money. /bid. 


ESCAPE. Vide Sheriff, 6. 


EVIDENCE. 
1. An inquisition of lunacy, which appeared to have been taken by the 


coroner and twelve freeholders and returned to the county court, and 
by it confirmed, and from which it did not appear that the lunatic 
was present, was offered in evidence to support the plea of non com- 
pos mentis. Held, that having been received by the county court as 
an inquest, and a guardian having been appointed under it, it was 
too late to question it as an inquest. Arrington v. Short, 71. 


2. A., being indebted to B. in the sum of $1,000, conveyed to B. a house and 


lot to satisfy the debt, and the consideration in the deed is expressed 
to be $1,000; B. sues A. for the debt. Held, that A. may show by 
parol the condition of the conveyance, for it does not contradict any 
averment in the deed; it is evidence of the mode of payment, and of 
course does not deny the fact of payment. Robbins v. Love, 82. 


3. In assumpsit by a physician for his services, defendant shall not call 


witnesses to prove the general character of plaintiff as a physician. 
Jeffreys v. Harris, 105. 


4. In an action by a man of color for his freedom, defendant offered in 


evidence a record to show plaintiff to be a slave, from which it ap- 
peared that the proceedings of an inferior court on a habeas corpus, 
pronouncing him free, had been reversed on the ground of want of 
jurisdiction in the inferior court. To rebut any unfavorable infer- 
ence from this record the plaintiff was permitted to give in evidence 
the declarations of one not a party to the record, but who had posses- 
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EVIDENCE—Continued. 


sion and claimed title to the plaintiff under the party to the record of 
reversal at the time the declarations were made. Free Jack v. Wood- 


ruff, 106. 


5. The judgment of discharge of a court of exclusive jurisdiction on the 


petition of an insolvent, until reversed for error or quashed, is con- 
clusive evidence of the discharge, and its regularity cannot be inci- 
dentally questioned. Jordan v. James, 110. 


6. In case for deceit in the sale of a runaway negro, who, was alleged to 


be unsound, the defense was that the plaintiff knew it before pur- 
chasing; and evidence was offered to show that plaintiff's wife had 
carried food to the negro, who was lurking about plaintiff’s farm be- 
fore the purchase. Such evidence is inadmissible. Hart v. New- 
land, 122. 


7. When a document is offered in evidence, purporting to have sub- 


scribed thereto the name of a public agent, his signature must be 
proved. Yo-na-gus-kee v. Coleman, 174. 


8. A deposition shall not be rejected because it is certified simply that 


the witness was sworn to the truth of the deposition, without stating 
that he was sworn to testify the truth, the whole truth, and nothing 
but the truth. Wellborn v. Younger, 205. 


9. Where one sold a tract of land and executed a deed containing the 


10. 


11. 


12. 


13. 


usual acknowledgment of the purchase money, and afterwards dis- 
covered that a mistake had been made in counting the amount paid, 
whereby he was prejudiced, he was allowed, in a court of law, to show 
such mistake by parol evidence, and on the promise of the purchaser 
to correct mistakes to recover the deficiency, notwithstanding the 
acknowledgment in his deed. Smith v. Amis, 469. 


One died intestate during the pendency of an ejectment, and his 
heirs were made parties defendants. Held, that the record of the re- 
covery against the heirs was evidence of plaintiff's right to recover 
against the administrator. Molton v. Mumford, 490. 


To entitle a party to give parol evedince of the contents or execution 
of a will, alleged to have been destroyed, where there is not sufficient 
evidence to warrant the conclusion of its actual destruction, the 
party must show that he has made diligent inquiry and search after 
the will in the place where it would most probably be found if in 
existence. Eure v. Pittman, 364. 


It is in the province of the court, in the first instance, to say whether 
there is sufficient proof of the loss or destruction of the paper, or 
whether sufficient inquiry has been made to let in parol evidence. 
Ibid. 


Where declarations were offered in evidence as having been made in 
the presence of a party, and not contradicted by him, and if was also 
in evidence that the party to be affected by them was partially intox- 
icated, it was properly left to the jury to ascertain whether the party 
was not too much intoxicated to hear and understand the statement 
when made. S. v. Perkins, 377. 
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EVIDENCE—Continued. 
14. The title of a statute is no part thereof; when, therefore, the State, 


on an indictment for forgery, produced a certified copy of an act of 
South Carolina, reciting the title of another act of that State, it was 
Held, that this evidence was not sufficient to establish the present 
existence of the act referred to; a certified copy of the act itself 
would be better. S. v. Welsh, 403. 


15. On the trial of an issue, directed for the purpose of ascertaining 


whether an absolute deed was obtained by fraud or misrepresentation, 
the widow of the grantor named therein is a competent witness to 
prove that the deed was intended to be a mortgage, because whether 
the deed was absolute or a mortgage, her right of dower was gone 
Price v. Joyner, 418. 


16. On a bill filed, alleging that an absolute deed executed by complainant 


17. 


to defendant was executed in pursuance of a contract for the loan of 
money, and that the land was to be redeemable by the parol contract 
of the parties; the court, without meaning to contravene the rule 
which forbids parol evidence to contradict, vary, or add to the terms 
of a written agreement, will yet hear parol evidence to prove facts 
and circumstances dehors the deed which go to show that the true 
contract of the parties could not have been for an absolute convey- 
ance; such as that the money paid was not a fair price for the abso- 
lute purchase; that the vendor kept possession; that an account was 
stated between the parties, wherein the money advanced was charged 
as a debt, and interest thereon was stated, etc. Streator v. Jones, 
423. 


Parol evidence, according to the general rule, is inadmissible to vary 
or contradict a contract reduced to writing. By a variety of deci- 
sions, ordinary receipts do not appear to be subject to the operation 
of the rule, because they do not contain evidence of a contract, but 
of payment in discharge of a contract; but when, in addition to the 
receipt of money, a condition is annexed upon which alone the party 
shall become liable to a further payment, it assumes the nature of a 
contract, and must be governed by the same rules of evidence. Smith 
v. Brown, 580. . 


Vide Record, 1, 2; Witness, 3, 4. 


EXECUTION. 
1. An execution not having indorsed thereon the costs in words at length, 


is yet good as to everything but costs, and must be obeyed accord- 
ingly. Wingate v. Galloway, 6. 


2. By the act of 1803 all executions issued by a justice of the peace must 


be made returnable within three months, and an officer is not at lib- 
erty to return them unexecuted in a shorter time. Nesbitt v. Ballew, 
57. 


3. When a justice of the peace enters a judgment on the back of a war- 


rant, and writes, “Execute and sell according to law,” these latter 
words must be deemed an execution, for the proceedings of magis- 
trates are entitled to a liberal construction in mere matters of form. 
Governor v. Bailey, 463. 














INDEX. 





EXECUTION—Continued. 
4. An execution binds property from its teste, so that no sale of it after 
execution issues, is valid against the execution. Gilkey v. Dicker- 
son, 293. 
5. A justice’s execution binds chattels from its teste. Beckerdite v 
Arnold, 296. 


Vide Record, 2. 


EXECUTORS AND ADMINISTRATORS. 
1. A purchase from one administrator, when there is more than one, will 
vest no title in the purchaser; aliter of executors. Gordon v. Finlay, 
239. 


2. A trustee cannot become a purchaser at his own sale, and it would 
seem that no circumstances will justify a departure from this rule. 
When one administrator purchases a slave of his coadministrator, it 
is not in strictness a purchase from himself, but the purchase vests 
no title, for duty and interest being in operation in the purchaser, 
the case comes within the mischief intended to be guarded against 
by the rule which prohibits trustees from purchasing of themselves. 
Ibid. 


3. It is the duty of an executor here to take out letters testamentary in 
another State for the purpose of suing for a debt due there, if the 
interest of the estate which he represents requires it; and in deter- 
mining this latter point, the magnitude of the debt, the distance, and 
probable expense are to be considered. An omission to do it when 
necessary amounts to a devastavit. Helme v. Sanders, 563. 


FOOD. 
Selling unwholesome provisions, not fit to be eaten by man, is an .offense 
in any one, indictable at the common law. S8. v. Smith, 378. 


FRAUD. 

A., being much indebted, absconded. Executions issued against his prop- 
erty at the instance of several creditors. Prior to the sale of the 
property, C., who was a creditor by bond, received from A. the sum 
of $300, to be applied in satisfaction of the claim of a judgment 
creditor, P., whose judgment was $375. C. failed to make the appli- 
cation as directed, but permitted the property levied on to be sold by 
the sheriff, and became himself the purchaser at the price of $800, 
and paid off the judgment of P. only, and afterwards conveyed to the 
lessors of the plaintiff. Between the time of C.’s purchase and the 
conveyance to plaintiff's lessors the property was sold under the 
executions of some of the other creditors, and defendants purchased. 
In an ejectment between the last purchasers and C.’s vendees, it was 
Held, that C.’s conduct was not fraudulent as to the creditors of A., 
and though in equity A. had a claim against C., and a reconveyance 
to A.’s creditors might be decreed, yet A.’s equitable lien was not 
such as was contemplated by the act of 1812, rendering lands held 
in trust liable to an execution against cestui que trust; and at all 
events, whatever might have been the conduct of C., the purchasers 
from him were bona fide purchasers, without knowledge of or partici- 
pation in his breach of trust, and should be protected. Hawkins v. 
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GRANT. 

1. The act of 1793, which gives jurisdiction in regard to vacating grants, 
does not authorize the courts to interfere with mesne conveyances 
from one man to another; therefore, a petition to vacate a grant 
brought against a person in possession by purchase from the original 
grantee, when such grantee was not before the court, was dismissed 
with costs. Terrell v. Logan, 319. 


2. When.a defendant has been in possession thirteen years, under a grant 
which was found by a jury to have been obtained with full knowledge 
of a prior grant for the same land, the second grant will be vacated, 
notwithstanding the length of time. The act of limitations has no 
application in such case. McRee v. Alexander, 322. 


3. Whether possession under the second grant, for seven years, prior to 
its being vacated, is a good bar in ejectment, quwre. Ibid., 322. 


Vide Registration, 2. 


HONEST DEBTORS. 

1. To a sci. fa. against bail, it was pleaded that the principal had been 
taken by a ca. sa., and had availed himself of the act of 1820 for the 
relief of honest debtors, and had been legally discharged; the plea 
was held bad on general demurrer, because it did not show the court’s 
jurisdiction in the discharge, nor did it show that it was during the 
continuance of the act of 1820, nor did it specify distinctly the kind 
of discharge relied on, which, under a ca. sa., might have been in two 
modes. It was also held bad because it did not show that the cred- 
itor had notice. Langley v. Lane, 313. 


HOTCHPOT. 
Land given to a child by way of advancement shall not be brought into 
hotchpot upon his claiming a share of the personal estate. Wilson 
v. Hightower, 76. 


INDIAN TITLE. ; 

Cherokee Indians in possession of lands within the limits of North 
Carolina, reserved under the treaties »f 1817 and 1819, made by the 
United States and the Cherokee Natio are to be considered as pur- 
chasers of the land. The exercise of power by the commissioners 
of the United States is legitimiate; and, moreover, the stipulations 
in these treaties, having been recognized by several acts of the Leg- 
islature of North Carolina passed since, she must be considered as 
assenting to them. A grant of the land to the Indian in possession 
is not necessary, for it is not claimed under those laws which point 
out the manner of acquiring title to vacant lands in this State, and 
title may be complete in some cases without grant; e. g., the Univer- 
sity holds lands escheated under an act of Assembly. Lu-che-lah v. 
Welsh, 155. 


INDICTMENT. . 

1. An indictment for murder, which stated that A. B., late of Bladen 
County, etc., with force and arms, in the county aforesaid, etc., was 
held to contain a sufficient description of the place where the murder 
was alleged to have been committed. 8S. v. Lamon, 178. 
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INDICTMENT—Continued. 
2. In capital cases there is no need of a formal joining of issue prepara- 
tory to trial; the prisoner’s plea, and the joining of issue, called the 
similiter, are ore tenus. 8S. v. Lamon, 175. 


3. When a prisoner in a capital case has once pleaded, he is bound to 
abide by the defense he has chosen. The court may, in its discre- 
tion, permit him, for instance, to withdraw the plea of not guilty and 
plead in abatement; but the prisoner cannot claim to do so as matter 
of right. Ibid. 


4. If the indictment charges an offense to have been committed on a day 
which is yet to come, it is as defective as it would be were no day 
laid. 8S. v. Sexton, 184. 


5. Indictments are not within the statutes of jeofails; being found by a 
grand jury on oath, the court cannot amend them without the con- 
currence of the grand jury which finds them. Ibid. 


6. An indictment charging defendant with having in his possession “one 
pair of dies, upon which were made the likeness, similitude, figure, 
and resemblances of the sides of a lawful Spanish milled silver dol- 
lar, etc., for the purpose of making and counterfeiting money in the 
likeness and similitude of Spanish milled silver dollars,” was held to 
charge with sufficient certainty the offense comgnntes in the act of 
1811, ch. 814, N. R. 8S. v. Collins, 191. 


7. An indictment charging that the defendants, with force and arms, at 
the house of one S. R., situate, etc., did then and there wickedly, ma- 
liciously, and mischievously, and to the terror and dismay of the 
said S. R., fire several guns, is good; no technical words are neces- 
sary, but it should appear that such force and violence were used as 
amount to breach of the peace. All that the law requires in indict- 
ments of this kind is that the facts shall be so charged as to show 
a breach of the peace, and not merely a civil trespass. 8S. v. Lang- 
ford, 381. . 


8. It is improper to lay an offense to have been committed after the find- 
ing the indictment; but if a day certain be laid before, the other may 
be rejected as surplusage. S. v. Woodman, 384. 


9. In an indictment for stealing a bank note a description as follows is 
good: “One $20 bank note, on the State Bank of North Carolina, of 
the value of $20.” S. v. Rout, 618. 


INJUNCTION. Vide Equity, 3. 


INSOLVENTS. 

In proceedings under the act of 1773 for the relief of insolvents, the 
single fact to be ascertained is honest insolvency; and when this is 
ascertained, by the mode prescribed either in the first or third sec- 
tion, the consequence as to the debtor is the same; he is entitled to 
his discharge from the imprisonment of all creditors under the 39th 
Article of the Constitution. Jordan v. James, 110. 


Vide Evidence, 5. 
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INTEREST. 

It was the design of the act of 1807, ch. 721, to allow a plaintiff interest 
on the principal sum recovered from the time judgment is rendered; 
and the jury must distinguish between principal and interest when 
the whole sum is assessed in damages; but when the principal and 
interest are discriminated on the record, or it can be collected from 
an inspection of it what the principal is, interest shall be calculated 
on that. Deloach v. Worke, 36. 


JUDGE’S CHARGE. 
1. A party has a right to the opinion of the court distinctly on the law, 
on the supposition that he has established to the satisfaction of the 

jury certain facts. Plummer v. Gheen, 66. 


2. A judge is not bound to charge on al] the points in a case; he may be 
silent if he will, unless called on by one of the parties to express his 
opinion on a point of law; but when he passes over one point, which 
is preliminary, to get at another which could not fairly arise until 
the first is disposed of, it is error. McCall v. Massey, 91. 


3. A judge is not bound by law to recapitulate all the evidence to the jury 
in his charge; it is a matter left to his own discretion. If, however, 
he thinks proper to deliver a charge, he must do so according to the 
rule laid down in the act of 1796, ch. 52. 8S. v. Morris, 388. 


Vide New Trial, 1. 
JUDGMENT Vide Record, 3. 


JURISDICTION. 

The act of 1741 punishes an act committed by a slave with whipping and 
the loss of ears for the first offense, and with death for the second, 
on an indictment in the county court. The act of 1816 gives to the 
Superior Court jurisdiction of all offenses the punishment whereof 
may extend to life; and in its fourth section enacts that a slave con- 
victed of a clergiable felony shall have clergy as a free man. This 
clause does not give the Superior Court jurisdiction of the offense 
named in the act of 1741, although it may possibly be the second 
offense. 8S. v. Adam, 188. 


Vide Constitution, 1; Slaves, 4. 


JURY. 
1. After conviction on an indictment for murder the objection cannot be 
taken that one of the grand jury which found the bill was also one 
of the coroner’s inquest which sat on the body of the deceased. S. v. 
Lamon, 175. 
2. The sheriff summoned as talesmen persons who were not bystanders 
in the courthouse. Held, that the calling them into court was a 


sufficient summoning; when they came in they were bystanders, and 
bound to serve. Whether the court could have fined them for non- 


appearance, quere. Ibid. 
3. An order to the sheriff to summon talesmen need not be made return- 
able on the same day on which it was issued. /J/bid. 
360 














INDEX. 





JURY—Continued. 

4. The law is silent as to the number of talesmen which a sheriff must 
summon; it therefore belongs to the court, in its discretion, to deter- 
mine the number; and should it not do so the sheriff is left to sum- 
mon such number as he may deem necessary. Ibid. 

LEVY. 

It is not necessary that a sheriff should absolutely touch personal prop- 
erty, or remove it out of defendant’s possession, to constitute a levy; 
but the mere delivery by a defendant of a list of his negroes to the 
sheriff is no levy; though had the negroes been present, and had the 
plaintiff signified that he held them bound to answer the execution, 
and if no opposition was made to the sheriff's possessing himself 
thereof if he desired it, it would have amounted to a levy. Gilkey 
v. Dickerson, 293. 


Vide Dower, 1; Sheriff, 10. 


LIMITATIONS. 
1. The acknowledgment which will take a case out of the operation of the 
statute of limitations must be an acknowledgment of a present sub 
sisting debt. Bank v. Sneed, 500. 


2. When a defendant, in an affidavit for a continuance, stated “that the 
action was founded on his guaranty, and by the absent witness he 
expected to prove such laches on the part of the plaintiff as to dis- 
charge him from his engagement,” it was Held, that this was no 
acknowledgment to take the case out of the statute. Jbid. 


3. By a strict and literal construction of the act of limitations an infant 
must bring his or her action within three years after coming of full 
age, although he or she shall be covert, non compos, imprisoned, or 
beyond sea, before that period arrives. This, however, is not the 
obvious construction of the act, and a different one has obtained gen- 
erally in this State since the passage of the act in 1715, and will 
therefore be adhered to by the courts; so that if an infant female, 
having a right of action, marry before coming of age, she is not 
bound to sue within three years after arriving at full age; her cover- 
ture protects her. Davis v. Cooke, 608. 


MAINTENANCE. 

1. A. gave to B. an instrument of writing, stating that he had received 
from B. a deed for land, for which he was to pay B. $50, if he would 
take that sum before any decision was made as to the title of the 
land; but if B. would wait until A. could procure a decision, accord- 
ing to law, so that he (A.) would recover the land from the tenant in 
possession, he then promised to pay him $100. This contract is not 
subject to the imputation of maintenance, and a recovery may be 
had thereon. Nichols v. Bunting, 86. 


2. It is not the nature of the claim purchased, that is, whether assignable 
or not, but its being a dormant one, and such an one as the possessor 
would not himself have prosecuted, which gives to the transaction the 
character of maintenance. Ibid. 
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MALICIOUS PROSECUTION. 

1. If a man prosecute another from real guilt, however malicious his 
motives may be, he is not liable in an action for malicious prosecu- 
tion; nor is he liable if he prosecute him for apparent guilt arising 
from circumstances which he honestly believes. Plummer v. Gheen, 
66. 


2. The question of probable cause is compounded of law and fact; 
whether certain circumstances are true is a question for the jury; 
whether, being true, they amount to probable cause, is a question of 
law. Ibid. 


3. Case for unlawfully suing out an original attachment is to be con- 
sidered in the same light with an action brought for suing out a writ 
where nothing is due; and to support the action plaintiff must show 
malice and the want of probable cause in the defendant. No action 
lies for irregularly suing out an attachment, but for suing it out for 
the purpose of oppression and wrong. Williams v. Hunter, 545. 


MERGER. Vide Trespass, 1. 

MESNE PROFITS. Vide Ejectment, 2, 3. 
MISTAKE. Vide Equity, 1. 

MONEY. Vide Bank Notes. 

MORTGAGE. Vide Registration, 3; Equity, 5. 
MURDER. Vide Indictment, 1, 2, 3; Jury, 1. 


NEW TRIAL. 
1. When a Superior Court is requested to instruct a jury on a point rela- 
tive to which no testimony was offered, and declines to do so, it 
furnishes no ground for a new trial. Freeman v. Edmunds, 5. 


2. A new trial will sometimes be granted on the ground of surprise in 
matter of law. Wellborn v. Younger, 205. 


3. In an action of debt against an executor several pleas were pleaded, 
and among others a want of assets; and the plaintiff supported all 
the other issues by proof, but called no one to prove that defendant 
had assets; defendant made no objection for the want of such proof, 
and the case went to the jury,-who returned a verdict for the plain- 
tiff on all the issues; defendant moved for a new trial, because assets 
had not been shown, and the court offered him a new trial of that 
issue alone, which he declined. Held, that having refused the oppor- 
tunity offered of redress in the only point on which he had a right to 
complain, hé had no cause of appeal to the Supreme Court. Clark 
v. Blount, 208. 


4. Defendants were in court on the argument of the rule for a new trial, 
and though called on to support the ground taken (a want of assets) 
by affidavit, declined to do so. Held, that they were not entitled to 
a new trial. Jbid., 208. 


5. New trial granted by the Supreme Court for want of a statement of 
the case by the judge. Anderson v. Hunt, 244; 8. v. Bowers, 376. 
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NEW TRIAL—Continued. 

6. It is altogether discretionary with a judge below to receive further 
testimony after the argument of a case to the jury, and the Supreme 
Court will not in general disturb the exercise of such discretion; 
but in a case in which the rejection of further testimony below pro- 
duced peculiar hardship, and was founded on the authority of a prior 
case similar in its facts, in which the rule as to discretion was not 
correctly laid down, and in which it had been held imperative on the 
judge to reject the testimony, the Supreme Court granted a new trial, 
because the prior case had prevented the exercise of any judicial 
discretion in this instance. Williams v. Everitt, 308. 


NOL. PROS. 

1. A warrant issued to apprehend defendant, and on the 5th of October 
he was bound to appear at December term of the county court. On 
the 28th of October a bill for the same offense was found against 
defendant in the Superior Court, and at December term of the county 
court, defendant appearing, a nol. pros. was then entered on the bill 
found at that term. Held, that the defendant was amenable to the 
indictment in the Superior Court; otherwise a nol. pros. would 
amount to an acquittal. 8S. v. McNeill, 1§3. 


2. The Attorney-General has a discretionary power to enter a nol. pros.. 
for the proper exercise of which he is responsible; the Court will not 
interfere unless the power be oppressively used. After entering a 
nol. pros., when a cause is called for trial, he may issue a capias 
returnable to the next term upon the same indictment. S. v. Thomp- 


son, 613. 
NONSUIT. Vide Retraxit, 1. 


PARTIES. 

Whenever it appears on the face of the pleadings that there are other 
parties to the contract, who are not joined in the action as plaintiffs, 
it may be demurred to or taken advantage of in arrest of judgment; 
and if the objection do not appear on the face of the pleading, but is 
shown in evidence, it is a proper cause for nonsuit on the general 
issue. Wilsox v. Hawkins, 84. 


PARTITION. 
In a petition for partition the first judgment to be rendered is for the 
appointment of commissioners, and final judgment is to be rendered 

on their return. Medford v. Harrell, 41. 


PENAL STATUTE. 

In proceedings under a statute in the nature of penal actions, by war- 
rant before a magistrate, e. g., turning a road, the warrant must refer 
to the statute in such a manner that defendant may certainly know 
what he is called to answer. Worke v. Byers, 228. 


PLEADING. Vide Parties, 1. 
QUIA TIMET. Vide Equity, 4. 
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RECORD. 

1. The Supreme Court cannot, upon a record of the Circuit Court of the 
United States offered in evidence, inquire into the fact whether the 
judgment of the Circuit Court was regularly entered up, or whether 
the proceedings had thereon were regular. Pigot v. Davis, 25. 


2. An execution when returned becomes part of the record, and a cer- 
tified copy thereof is evidence. Jbid., 25. 


3. When, upon the plea of nul tiel record, it appears that no formal judg- 
ment was entered upon the record, the court must overlook the objec- 
tion; as otherwise, owing to the looseness of practice, the proceedings 
of courts for years back would be overturned. Deloach v. Worke, 36. 


4. A defendant brought in as bail on a sci. fa. pleaded in the county 
court certain pleas, and a judgment was rendered against him; on 
appeal to the Superior Court judgment was again rendered against 
him; and on appeal to the Supreme Court it did not appear on the 
record how the pleas in the county court had been disposed of by the 
Superior Court. Held, that the judgment of the Superior Court had 
been improperly rendered. Nesbitt v. Ballew, 57. 


5. A prisoner removed his trial to an adjacent county, and the record sent 
with him stated that the grand jury was “duly drawn, sworn, and 
charged.” It is no good objection that the record does not state that 
the grand jury was drawn from the original panel; for by our law 
grand juries can be drawn from the list of original venire only; nor 
is it necessary that a record should set forth the formula by which 
a grand jury is constituted. 8S. v. Lamon, 175. 


6. The question to be tried on the plea of nul tiel record is a question of 
fact to be tried by the court, and not a question of Jaw. And when 
the court below rejected a paper offered as a copy of a record, because 
the seal attached to it was so indistinct that it could not be recognized 
as the seal of any court, the Supreme Court, on appeal, has no power 
to examine the fact as to the indistinctness of the seal; it must take 
it to be true as stated. S. v. Isham, 185; 8S. v. Grayton, note, 187. 


7. When a purchaser under the sheriff, in support of his title, produced a 
mere memorandum from the clerk’s docket of the amount of the 
judgment, dated in 1783, and proved that nothing more could be 
found among the records connected with the suit it was Held, that 
the entry having been made in a new and frontier county, at the 
close of the Revolutionary War, might be received as a record, though 
if the judgment were of recent date it would be otherwise. Walker 
v. Greenlee, 281. : 


8. When a record states that a court was held before the Hon. J. P. (who 
is one of the judges of the Superior Courts), without adding that he 
is one of the judges, it is sufficient. 8S. v. Lewis, 410. 


REGISTRATION. 
1. A bill of sale not registered within twelve months from the time of 
execution, if registered afterwards by virtue of an act giving further 
time for registration, shail not have relation back to defeat a levy 
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REGISTRATION—Continued. 

made after the execution of the bill of sale, but at a period when the 
law giving further time had not been enacted. Such registration, 
however, is good as to all future transactions. Scales v. Fewell, 18. 

2. When a grant was made in 1818 and registered, but the certificate did 
not show at what time it was registered, the court will permit the 
grant to be read, notwithstanding a period intervened between 1818 
and 1821 when no law was in force allowing further time for the 
registration of grants, unless it be shown that some right vested 
between the time within which the grant should have been registered 
and the time when the act of 1821, allowing further time, went into 
operation. Haughion v. Rascoe, 21. 

3. A mortgage deed, not registered in time, when registered has no rela- 
tion back to its date, but operates only from the time of registration. 
It shall not, therefore, avail anything against an execution levied 
after its date and before its registration. Tate v. Brittain, 55. 


REMAINDER. 

Where slaves were given by deed to A. B. and C. D., to them, their heirs 
and assigns forever, “immediately after the death of the grantor,” 
reserving the use and profits of the slaves to the grantor during his 
natural life, and after his death to the said A. B. and C. D., it was 
Held, that, as there could not be a limitation of a remainder in a 
personal chattel upon a precedent estate for life by deed, the deed 
operated nothing, but left the property in the donor as it was before. 
Foscue v. Foscue, 538. 


REMOVAL. 

If under the second removal of a cause under the acts of 1821 and 1822, 
the clerk should transmit the same papers which had been sent to 
his office upon the first removal, and a prisoner should be tried and 
convicted thereon, it furnishes no ground to arrest the judgment. 


S. v. Lewis, 410. 
Vide Record, 5. 


RETRAXIT. 
When a party plaintiff voluntarily goes into court, and enters on the 
record that he is nonsuit, it is not a nonsuit, but a retrazit, and 
plaintiff cannot appeal thereon. Worke v. Byers, 228. 


REVIEW. Vide Equity, 6. 


ROAD. 

1. When a party appeals from the decision of the county court laying off 
a road over his land, and the Superior Court lays it off as the appel- 
lant wishes, the appellant shall not pay the cost of the petition. 
Harris v. Coltrain, 312. 

2. The design of notice of an intended petition to lay off a road is that 
the owners of the land may come forward and object; but the act 
did not intend that the establishment of a necessary road should be 
impeded for the want of twenty days notice, if before an order is 
made for laying off the road ample notice is given to the owner. 
When, therefore, a petition for a new road is filed, and is continued 
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ROAD—Continued. 
in court three years, during which time the owner of the land opposes 
the petition, continues the cause, appeals to the Superior Court, etc., 
he cannot, after these steps taken by him, object to the want of 
twenty days notice, for his conduct shows that he has had ample 
notice. Little v. May, 599. 


SHERIFF. 

1. A sheriff advertised property to be sold on a certain day, and after- 
wards, recollecting that it was the general election day, made known 
that he would open the sale for form, and postpone it to the succeed- 
ing day; he did so, and in a contest between a bidder of the first and 
a bidder of the second day is was Held, that the sheriff might well 
postpone the sale, as by the act of 1820 he is permitted to do so, and 
the reasons for a postponement must, to a certain extent, be judged 
of by the sheriff. Pope v. Bradley, 16. 


2. A sheriff's bond, not drawn pursuant to the directions of the act of 
Assembly, is good as a voluntary bond, and suit may be brought 
thereon. Governor v. Witherspoon, 42. 


3. It is the duty of sheriffs to sell lands in that way by which most 
money will probably be raised. A sale en masse of several tracts of 
lands held under distinct titles, and not lying contiguous, was sup- 
ported, however, when it did not appear that either the sheriff or 
purchaser knew the situation of the land. Wilson v. Twitty, 44. 


4. When a sheriff levied on land and negroes, and left the negroes in 
defendant's possession, taking a bond for their production on the 
day of sale, it was Held, that, the negroes not being forthcoming, 
the sheriff might lawfully sell the land. Jbid., 44. 


5. A sale by a sheriff en masse of tracts of land adjoining each other will 
be supported. Thompson v. Hodges, 51. 


6. If a sheriff give his prisoner the keys of the prison, it is an escape, 
though the prisoner should not go without the walls. Wilkes v. 
Slaughter, 211. 


7. When the sheriff returns to a writ of capias ad respondendum that the 
defendant broke custody before he reached the jail, he cannot be 
proceeded against as bail; for sheriffs are not by law compelled to be 
special bail against their consent, and here the return shows that the 
sheriff did not mean to be bail. Hart v. Lanier, 244. 


8. When the condition of a sheriff’s bond was in these words, “that he 
shall well and truly account for and pay into the hands of the county 
trustee for the time being all such sum or sums of money as may be 
or shall come into his hands or which he ought to collect for the use 
of the county; and in all things comply with the acts of the General 
Assembly in such case made and provided,” it was Held, that when 
the sheriff had received a part of the tax laid for the repairs of public 
buildings, the condition of his bond was violated upon nonpayment 
of it to the treasurer of public buildings, to whom, by the act of 
1808 the sheriff is directed to pay it. Cameron v. Campbell, 285. 
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SHERIFF—Continued. a 
9. When a sheriff levies on realty before personalty, the defendant has 
perhaps cause of complaint; but as to the plaintiff in the execution, 
it is no cause of complaint provided he gets his money; nor can he 
charge the sheriff with a breach of official duty. Governor v. Carter, 
328. 


10. When a sheriff levies on goods sufficient at the time to satisfy an 
execution, but which before the sale depreciate in value, the sheriff 
is not bound to make good such depreciation. Jbid., 328. 


11. When a sheriff or other officer is charged with breach of duty, his 

considering the current bank notes of the country as money, and 

“acting upon that basis, without notice to do so by those concerned, is 
not a breach of duty. IJbid., 328. 


12. The law declares it to be a sheriff's duty to execute all process which 
comes to his hands with the utmost expediton, or as soon after it 
comes to his hands as the nature of the case will admit. When he 
takes no step from the 7th of October to the 1st of November, and 
assigns no reason for it, he is liable. Lindley v. Armfield, 548. 


SLANDER. 

1. In an action for slander in charging the plaintiff with perjury, defend- 
ant is not bound, in support of the plea of justification, to produce 
such evidence as would convict the palintiff if he were on trial for 
the offense. Kinkade v. Bradshaw, 63. 


2. Words to be slanderous must be spoken with an intent to slander, and 
must so be understood by the hearers. Studdard v. Linville, 474. 


3. A defendant sued for slander, in charging the plaintiff with perjury, 
attempted to justify by proving that, in a collateral manner, plaintiff 
had sworn falsely. Held, that perjury may be committed in swearing 
falsely to a collateral matter with intent to prop the testimony on 
some other point; but such collateral matter must be material to the 
point in dispute; if it be to a point the existence or nonexistence of 
which cannot affect the question in dispute, it does not tend to pre- 
vent the due administration of justice, and, therefore, it is not per- 
jury. Ibid., 474. ‘ 

4. To counterfeit any writing with a fraudulent intent, whereby another 
may be prejudiced, is forgery at common law; therefore, when the 

° defendants charged the plaintiff with having forged a letter in his 
(defendant’s) name, containing this clause, “I have to inform you 
that I have received your money, and want you to come and receive 
it,” an action of slander was held to be maintainable. Ricks v. 
Cooper, 587. 


SLAVES. 

1. The increase of slaves, born during the life of a legatee for life, belong 
to the ulterior legatee, who is the absolute owner. Erwin v. Kil 
patrick, 456. 

2. The act of 1794, ch. 406, relative to slaves hiring their own time, had 
two objects in view: first, to fine the owner, and, second, to abate 
the nuisance, if it be yet continuing; or, if it be at an end, to pursue 
the slave and have him hired out. 8S. v. Woodman, 384. ° 
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SLAVES—Continued. ; 
3. The necessity of proceeding by presentment under the act of 1794 is 
repealed by Laws 1797, ch. 474, sec. 3. IJbid., 384. 


“4. The county courts alone can take original cognizance of a common- 
law grand larceny committed by a slave. If, therefore, a slave who 
has once had his clergy be indicted in the Superior Court for a grand 
larceny at common law, the indictment should state that it was the 
second offense, so as to incur the punishment of death, and that the 
court might see upon the record that it had jurisdiction. 8S. v. Allen, 
614; 8S. v. Daniel, 617. 


SPECIFIC PERFORMANCE. Vide Equity, 8. 


TAXES. 
A sale of land by the marshal for taxes, after a legal tender to the mar- 
shal by a part owner of all that was due, vests no title in the pur- 
chaser. Franklin v. Terrell, 283. 


TENANTS IN COMMON. 
If one tenant in common of land take the whole profits thereof, the other 
cannot maintain case for his part. Chambers v. Chambers, 237. 


TRESPASS. 

The merger of a trespass in the felony (when the trespass is a felony) 
is a doctrine of the English law, founded not in policy but on the 
king’s right by forfeiture; and as forfeiture is not here a consequence 
of felony, or at any rate, if it be, is never asserted, the doctrine of 
merger does not apply in this State. White v. Fort, 251. 


TRUST. 

1. It seems that a trust may be created for the benefit of creditors by a 
deed, of the existence of which they are ignorant, and that their 
assent to it may be presumed. Moore v. McDuffy, 578. 

2. Yet when the trust is created expressly on the condition that they 
shall execute the deed by a certain day, and upon such execution 
certain obligations are imposed on them, they cannot incur the obli- 
gation without a performance of the condition. Jbid., 578. 


3. If the creditors never signed the deed, the trust, if it arose at all, was 
for the benefit of the bargainors, and was such an interest as under 
the act of 1812, ch. 330, might be reached by execution. Jbid., 578. 


Vide Executors and Administrators, 2. 


USURY. 

A., being in want of money; applied to B., and it was agreed between 
them that A. should receive from B. the note of one L. which he 
held, and give to B. therefor a bond payable to S. for the sum due 
on L.’s note, with 15 per cent. A. gave his bond accordingly to S., 
by whom it was indorsed to the brother of B., in whose name suit 
was brought and a judgment recovered, and the money was collected 
by an execution against A. Held, that B. was guilty of usury, and 
that it is no defense for a lender on usury to say that he acted as 
another’s agent, unless he disclose the agency at the time of con- 
tracting. Wilkes v. Coffield, 28. - 
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WARRANTY. 


1. When words importing a warranty of soundness are inserted in a 
conveyance of slaves, the court will not consider them as a bare 
affirmation, which does not amount to a warranty, unless it appears 
in evidence to have been so intended, but will deem them part of the 
contract, as otherwise they would not have been inserted. These 
words, “all the above-named negroes are sound, healthy, and clear 
of disease, and slaves for life, and warranted and defended from all 
manner of claims whatever,” contained a warranty of title and a 
warranty of soundness sufficient to support an action. Ayers v. 
Parks, 59. 


2. In some cases an affirmation as to the title of a chattel, when the seller 
is in possession, is a warranty as to title; but as to soundness, an 
affirmation does not amount to a warranty unless it appear on the 
evidence to have been so intended. Inge v. Bond, 101. 


WILL. 


A feme sole makes a will, marries, and survives her husband, the will is 
good. Wood v. Bullock, 298. 


WITNESS. 


1. Witnesses should swear to their attendance at eaclx term, and the 
tickets should state the number of days’ attendance at each term. 
Thompson v. Hodges, 318. 


2. A witness who attends court without a subpena to him is not entitled 
to prove his attendance, so as to charge the losing party with the 
amount of his witness ticket. Jbid., 318. 


3. A witness who has been convicted of forgery in Tennessee is incom- 
petent in the courts of North Carolina. S. v. Candler, 393. 


4. A witness who, some years before, was much in the habit of receiving 
and paying away notes of a particular bank, and was an attentive 
observer of such notes, is competent to prove the genuineness or for- 
gery of a note on that bank, although he may never have seen the 
president and cashier write, and has never received any letters from 
them. Ibid., 393. 


WRIT. 


A writ, issuing to one county from the Superior Court of another county, 
must have the seal of the court from which it issues impressed upon 
it. Governor v. McRea, 226. 
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